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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION
AT RI CHMOND, DECEMBER 20, 2001

PETI TI ON OF

KMC TELECOM OF VIRGA NI A, | NC.,
KMC TELECOM IV OF VIRG NIA, INC., and CASE NO. PUC010239
KMC TELECOM V OF VIRA NI A, | NC

For Decl aratory Judgnent

I nterpreting and Enforcing
| nt erconnecti on Agreenents
Wth Verizon Virginia Inc.

FI NAL ORDER

On Novenber 9, 2001, KMC Tel ecomof Virginia, Inc., KMC
Tel ecom IV of Virginia, Inc., and KMC Tel ecom V of Virginia,
Inc. (collectively "KMC"), filed with the State Corporation
Comm ssion ("Comm ssion") a petition for declaratory judgnent
agai nst Verizon Virginia Inc. ("Verizon Virginia") seeking
enforcenent of three interconnection agreenents between KMC and
Verizon Virginia (the "Agreements")?!. Specifically, KMC seeks
interpretation and enforcenent of the Agreements and their terns
relating to the paynent of reciprocal conpensation for their

transport and term nation of Verizon Virginia' s traffic to

1 Only one of the three interconnection agreements referred to by Petitioner,
by and between Verizon Virginia and KMC, were approved by this Conmi ssion:
First Agreenent: Joint Application of Bell Atlantic-Virginia, Inc. and KMC
Tel ecom of Virginia, Inc., For approval of interconnection agreenent under
Section 252(e) of the Tel econmuni cati ons Act of 1996, Case No. PUC970037,
1997 S.C.C. Ann. Rep. 280. The other two interconnection agreenents were not
formerly filed with this Conm ssion.
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I nternet Service Providers ("ISPs"). On Novenber 30, 2001,
Verizon Virginia filed its response to KMC s petition.

KMC contends that Verizon Virginia wll not nake paynents
to KMC for reciprocal conpensation for the transport and
term nati on of tel ephone exchange service traffic handed off by
Verizon Virginia to KMC for termnation by KMCto its exchange
service end users that are | SPs or Enhanced Service Providers
(collectively "I'SPs"). KMC relies upon the Verizon Virginia
Agreenents' requirenment that the parties will pay such
conpensation for the transport and term nation of "Local
Traffic". Furthernore, KMC requests that the Comm ssion enter
an order affirmng an earlier Conmm ssion decision that calls to
| SPs are local for purposes of reciprocal conpensation.?

Finally, KMC contends that a Comm ssion order will not be
i npacted by the Federal Communications Conm ssion's ("FCC")
recent reevaluation of the treatnment to be accorded to traffic
delivered to ISPs.® The FCC has stated that its determ nation
does not "alter existing contractual obligations,"” and "does not

preenpt any state conmi ssion decision regardi ng conpensation for

2 petition of Cox Virginia Telecom Inc., For enforcement of interconnection
agreenent with Bell Atlantic-Virginia, Inc., and arbitration award for

reci procal conpensation for the termnation of local calls to Internet
service providers ("Petition of Cox Virginia Telecom Inc."), Case No.
PUC970069, 1997 S.C.C. Ann. Rep. 298.

3 See Inplenmentation of the Local Conpetition Provisions in the

Tel ecomruni cati ons Act of 1996 and Inter-Carrier Conpensation for | SP-Bound
Traffic, CC Docket Nos. 96-98 and 99-68, Order on Renmand and Report and
Order, FCC 01-131, 16 F.C.C.R 9151 (2001) (the "ISP Remand Order").

2



| SP-bound traffic for the period prior to the effective date of

the interimregi re we adopt here. "4

In Petition of Cox Virginia Tel ecom Inc.,> Cox Virginia

Tel ecom Inc. ("Cox"), in its petition for enforcenent of its
i nterconnection agreenent with Bell Atlantic-Virginia, Inc.
("BA-VA"), presented the issue of paynent of reciprocal
conpensation for its transport and term nation of BA-VA traffic
to I SPs served by Cox. W found in that case that calls to | SPs
as described in the Cox petition constituted local traffic and
that both Cox and BA-VA were entitled to reciprocal conpensation
for the termnation of this type of call. W found that calls
to an ISP dialed on a seven-digit basis were |local in nature.
However, subsequent deci sions have been issued by the FCC
concerni ng reci procal conpensation for |SP-bound traffic® and the
treatment of Internet-bound traffic as interstate in nature.’
The Conmi ssion renmins steadfast in its concern regarding the

possibility of conflicting results by this Conmm ssion and the
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S Petition of Cox Virginia Tel ecom Inc., Case No. PUC970069, 1997 S.C.C. Ann
Rep. 298.

51nre Inplenentation of the Local Conpetition Provisions in the

Tel ecomruni cati ons Act of 1996; Inter-Carrier Conpensation for | SP-Bound
Traffic, Declaratory Ruling and Notice of Proposed Rul emaki ng, CC Docket 96-
98 and 99-68, FCC 99-38, 14 F.C.C.R 3689 (1999) (hereinafter, "Reciproca
Conpensati on Order").

“In re Inplementation of the Local Competition Provisions in the

Tel ecomruni cati ons Act of 1996: Intercarrier Conpensation for | SP-Bound
Traffic, Order on Remand and Report & Order, F.C.C. No. 01-131, 16 F.C.C. R
9151 (2001) ("Order on Remand").




FCC.® The FCC has still not reached deterninations on the
vari ous outstanding issues concerning its treatnment of | SP-bound
traffic. Both parties in this case are seeking an expedited
deci sion. Rather than prolong the resolution of the issues
involved in this case, the nost practical action is for this
Commi ssion to decline jurisdiction and allow the parties to
present their case to the FCC.°

The Conmi ssion is a constitutional agency that derives al
of its powers and authority fromthe Constitution of Virginia
and properly enacted | egislative neasures. A statenment by the
FCC does not, per se, grant jurisdiction to this Conm ssion.
Thus, even if we could respond to the petition in a nanner not
i nconsistent with rules the FCC may | ater adopt, our ruling
m ght be chal l enged on jurisdictional grounds by a party

dissatisfied with the outcone.

8 Petition of Starpower Communications, LLC, For declaratory judgnent and
enforcenent of interconnection agreenent with Bell Atlantic-Virginia, Inc.
Case No. PUC990156, 2000 S.C.C. Ann. Rep. 272; Petition of Starpower

Communi cations, LLC, For declaratory judgnent interpreting interconnection
agreenent with GIE South, Inc., Case No. PUC990023; and Petition of Cox
Virginia Telecom Inc. v. GIE South Incorporated, For enforcenent of

i nt erconnection agreenent for reciprocal conpensation for the tern nation of
local calls to Internet Service Providers, Case No. PUC990046, 2000 S.C. C.
Ann. Rep. 263.

® Furthernore, if interpretation of these interconnection agreements require
action under Section 252 (e) of the Act, the Conmi ssion would decline to

wai ve sovereign immunity under the Eleventh Amendnent of the Constitution of
the United States. See Application of AT&T Conmunications of Virginia, |nc.
TCG Virginia, Inc., ACC National Tel ecom Corp., MediaOne of Virginia, and
Medi aOne Tel econmruni cations of Virginia, Inc., For arbitration of

i nterconnection rates, terms, and conditions, and rel ated arrangenents with
Verizon Virginia Inc. pursuant to Section 252(b) of the Tel econmrmuni cati ons
Act of 1996, Case No. PUC000282, 2000 S.C.C. Ann. Rep. 368.
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NOW THE COWM SSI ON, upon full consideration of the
pl eadi ngs, the Act, the Reciprocal Conpensation Order, the Oder
on Remand, and the applicable statutes and rules, finds that we
shoul d take no action on the petition. W wll disnmss the
petition w thout prejudice and encourage the parties to request
interpretation of this Agreenent fromthe FCC

Accordingly, IT IS THEREFORE ORDERED that the petition in
Case No. PUC010194 be DI SM SSED and, there being nothing further
to come before the Conm ssion, the papers transferred to the

files for ended causes.



